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BRIEF FOR APPELLANT. 


JURISDICTIONAL STATEMENT. 

This is an appeal to review an order of the District Court 
of the United States for the District of Columbia appoint¬ 
ing receivers. 

Jurisdiction of the district court . In the court below the 
appellee filed a motion for the appointment of a receiver. 
In the motion it was alleged that jurisdiction of the court 
below was based on that part of section 44, Title 18, of the 
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Code of the District of Columbia, 1929, which reads as fol¬ 
lows : 


Said court (the United States District Court for the 
i District of Columbia), except as otherwise provided in 
this title, shall have cognizance of all crimes and of¬ 
fenses committed within said district and of all cases 
in law and equity between parties, both or either of 
i which shall be resident or be found within said dis¬ 
trict . . . 

The jurisdiction of this court is based upon that part of 
section 26, Title IS, of the Code of the District of Columbia, 
1929, reading as follows: 

i Appeals shall also be allowed to said court of appeals 
from all interlocutory orders of the supreme court of 
the District of Columbia, or by any justice thereof, 
whereby the possession of property is changed or af- 
l footed, such as orders for the appointment of receivers, 
granting injunctions, dissolving writs of attachment, 
and the like; . . . 

On November 19, 1941, the District Court entered an or¬ 
der appointing receivers to take possession of property and 
money, in pursuance of which a large sum of money and cer¬ 
tain specific items of property were transferred from the 
appellant to the receivers. 

i STATEMENT OF THE CASE. 

Appellee is the widow of the appellant’s deceased 
brother, Samuel M. Hurwitz. 

On July 28, 1941, appellee filed a complaint based on al¬ 
leged conversion of property and on money claims against 
appellant. (Tr. 1.) On November 3, 1941, she followed 
this complaint up with a motion asking that appellant be 
required to turn the property and money over to a receiver. 
(Tr: 54.) The motion, which repeated the allegations of the 
complaint, alleged that Samuel M. Hurwitz died at Miami 
on April 30, 1941; that appellee had been appointed admin¬ 
istratrix; and “that at the time, or after, the death of the 


3 


decedent”, appellant was in possession of certain securities 
belonging to decedent, which the appellant refused to de¬ 
liver to the administratrix, and that the appellant was also 
indebted to decedent on certain money claims, which he 
also refused to pay to the administratrix. 

The securities consisted of (1) shares of AT&T stock, 
and (2) $140 in traveller’s checks. The money claims were 
for (3) $3,500, described in the complaint as the proceeds 
of the sale of real estate, (4) $112, dividends on the stock, 
and (5) $2,000, alleged to be due on a sale by decedent to 
appellant of a mortgage note. (Tr. 54-56.) 

The total amount claimed was $15,009.78. 

The Answer denied the ownership by decedent of the 
stock and the traveller’s checks, and denied the indebted¬ 
ness for the $3,500, proceeds of the real estate sale, for the 
dividends, and for the $2,000 for the note. (Tr. 2-3.) 

Appellant set up his own ownership of the shares of 
stock, the dividends and the traveller’s checks, by virtue of 
a gift thereof from the decedent. He also set up his own¬ 
ership of the real estate and of the note, by virtue of pur¬ 
chases thereof and the payment by him of considerations 
therefor. The Answer explained more fully as follows: 

‘‘Long before the death of the decedent, he trans¬ 
ferred to defendant (appellant) the ownership of fifty 
shares of American Telephone and Telegraph Com- 
panv stock, bv gift and deliverv of possession thereof. 
(Tr*. 3.) 

‘‘Defendant has received dividends on said stock in 
the amount of approximately $112. (Tr. 3.) 

‘‘On or about October 29, 1940, the decedent, being 
then the owner of the real estate referred to in para¬ 
graph 6 of the complaint, sold and transferred the same 
to the defendant, for a consideration of $11,500, which 
was at that time fully paid to the decedent by the de¬ 
fendant. Thereafter, on or about February 28, 1941, 
defendant, in turn, sold and transferred said property 
for a consideration of $14,000. After the sale and 
transfer by the decedent to defendant of said property, 
the decedent had no interest therein or in any consid- 
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eration received from any subsequent sale and trans¬ 
fer thereof by defendant. (Tr. 3.) 

“Shortly before the death of the decedent, he trans¬ 
ferred to defendant the ownership of $130 of travell¬ 
er’s checks, bv gift and deliverv of possession thereof. 
(Tr. 4.) 

“Defendant owns a $2,000 mortgage note on the 
LaSalle apartments, but, as he believes said note never 
belonged to decedent, as alleged in paragraph 8 of the 
complaint, nor had decedent at any time any interest 
therein.” (Tr. 4.) 

The appellant made a counterclaim in the Answer for 
$891.40, expenditures by him for hospital, nursing, medical 
and funeral expenses incident to his brother’s last illness 
and burial. (Tr. 4.) 

On the foregoing status of the case, issues as to the own¬ 
ership of the property and of the indebtedness on the money 
claims, had been raised, and those issues were pending for 
trial. No further progress in the case had been had. And 
on those issues the case is still pending for trial. 

In that state of the case, on November 3, 1941, a motion 
for a receiver was filed. It repeated practically verbatim 
the allegations of the complaint. (Tr. 54.) Its only addi¬ 
tion was the grounds for the appointment of a receiver. 
Those grounds were contained in the following brief and 
general statement: 

That defendant is disposing of the said assets of the 
estate and is not a person of sufficient financial respon¬ 
sibility to be able to satisfy any judgment which the 
court may grant plaintiff in this cause. (Tr. 56.) 

This assertion was not supported by any specific facts 
stated or in any wise indicated in the motion. The motion 
vras supported by the sworn verification of the appellee. 
(Tr. 57.) Mention is made of this oath because, as will 
later appear, the appellee, in a deposition also under oath, 
directly and comprehensively refuted the assertions to 
which she made oath in the motion. 
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The appellant filed an Amended Answer to the motion, in 
which he repeated the denials, explanation, defenses and 
counterclaim stated in his Answer to the Complaint. (Tr. 
124.) He also set up the defense that the motion failed to 
state a case for the appointment of a receiver. (Tr. 125.) 
The motion then came on for summary hearing. 

AT TIIE HEARING, THE APPELLEE OFFERED 
NO WITNESSES, NO DOCUMENTS, IN FACT NO 
EVIDENCE OF ANY KIND, TO PROVE HER PRIMA 
FACIE CASE. NO AFFIDAVIT WAS ATTACHED TO 
THE MOTION. THE APPELLEE DID NOT EVEN 
MAKE AN EFFORT TO INTRODUCE EVIDENCE. 
NOT EVEN AN AFFIDAVIT WAS OFFERED BY TIIE 
APPELLEE. That being the case, there was nothing before 
the court or in the record to support the claim of owner¬ 
ship and indebtedness against the appellant, or the allega¬ 
tion that he was disposing of assets and lacked financial re¬ 
sponsibility. An objection was made by the appellant to 
the appointment of a receiver under such conditions, but it 
was overruled. 

The appellant, being thus compelled to disprove charges 
which had not been established, introduced and there was 
received in evidence part of a deposition of the appellee 
which had been previously taken by the appellant. (Tr. 
58.) 

In the deposition the appellee not only denied (specifi¬ 
cally, fully and directly), that she had any knowledge of the 
truth of the grounds for a receiver stated by her in the 
motion, but stated that so far as she knew the facts, they 
were precisely to the contrary. 

An abstract of appellee’s deposition on the subject is as 
follows: 

She does not know what appellant’s assets are. He has 
a store. He owns it. He owns the building the store is in. 
He owns his home. He owns two cars. She has not consid¬ 
ered what his store property is worth. She is not inter¬ 
ested in what the appellant has. (Tr. 96.) 
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She knows appellant has a very good business. She does 
not know what his liabilities are. She has made no inquiry 
and is not interested. She lias not procured any informa¬ 
tion from any credit company with regard to his assets and 
liabilities. (Tr. 97.) 

She has not investigated appellant's interests, assets and 
liabilities. (Tr. 98) She does not know whether he has ab¬ 
sented or concealed himself. (Tr. 98-95).) She is not in¬ 
terested in that. She knows nothing of appellant’s private 
affairs. She does not know whether he has removed any of 
his property from the District. She has never investigated 
it. £»he does not know whether he has made any assignment 
of any of his property. (Tr. 101.) She does not know 
whether he has conveyed, disposed of, or secreted any of 
his property. (Tr. 102.) 

She does not know whether he is a person of financial re¬ 
sponsibility. She does not know whether he has more or 
less than $15,000. (Tr. 102.) 

She furnished all of the information upon which the Mo¬ 
tion for appointment of receiver was based. She does not 
know whether the appellant could satisfy a judgment for 
$15,000 or not. (Tr. 103,106-107.) 

She does not know whether appellant’s business is likely 
to dnpinish, or is failing or not. She knows that appellant 
has an enormous amount of business. (Tr. 118-119.) 

The deposition was given under oath. 

An affidavit of the appellant was then introduced, which 
showed that he was not disposing of any property and that 
he had ample means to meet any judgment which might 
be rendered against him. (Tr. 127.) The affidavit stated 
that the appellant 

is engaged in the food and liquor business in the District 
of Columbia, and has been for twentv vears and more 
heretofore; that his business is sound, prosperous and 
enjoying a healthy growth, and has been for many years 
heretofore, and will so continue for many years in the 
future; that he is not insolvent; that he owns real and 
personal property located in the District of Columbia 
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in which his net interest is worth four or five times more 
than the amount of the plaintiff’s claim; that he owns 
real and personal property located elsewhere which is 
worth more than said amount; that he is not removing, 
conveying, secreting, disposing of, nor contemplating 
the removal, conveyance, secretion or disposition of 
such property; that he is not disposing of any assets of 
the Estate of Samuel M. Hurwitz or any other assets; 
that lie has and will continue to have more than suffi¬ 
cient assets and resources to satisfy a judgment for 
the total amount claimed by the plaintiff. (Tr. 127.) 

In rebuttal, the appellee introduced an affidavit of a mem¬ 
ber of the Police Department, attached to the District 
Attorney's office. (Tr. 129.) It contained nothing to indi¬ 
cate that the appellant was disposing of any property or 
that he lacked ability to meet a judgment. It merely stated 
that the appellee had complained to him in June 1941 about 
the conversion of property by the appellant (evidently on 
the theory that criminal action would be taken against him), 
and that a conference of the parties was held at his office, 
at which, so the affidavit says, the appellant and his attor¬ 
ney agreed that the property and money would be set aside 
and held and not used until its ownership was determined 
by the court. 

Appellant objected to such an ex parte affidavit, and in¬ 
sisted that the affiant be called in person as a witness. But 
the objection was overruled. 

The affidavit was dated the same day that the hearing was 
had, and was not presented or disclosed to the appellant 
until it was introduced at the hearing. 

At the close of this hearing the court stated that receivers 
would be appointed, and the order was entered on Novem¬ 
ber 19, 1941. (Tr. 131.) 
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THE POINTS ON WHICH THE APPELLANT RELIES. 

1. The appellee was not entitled to maintain the action 
because her letters of administration stand revoked and she 
has forfeited all rights to the office. 

2. The motion for a receiver failed to state facts. The 
grounds stated were mere conclusions, were insufficient in 
law, and were not well pleaded. 

3. The appointment was made without due process of 
law, because the appellant was denied a full, fair and law¬ 
ful hearing, and an opportunity to know and meet the case 
against him. Xo evidence was introduced to prove any of 
theiallegations of the motion. The evidence introduced bv 
the appellant showed the total absence of any ground for 
the appointment of receivers, and it was not controverted. 

4. The complaint sets up simple contract claims and a 
disputed equity, for which it is not permissible to appoint 
receivers. 

5. The receivership was used as a substitute for attach¬ 
ment before judgment. 

i SUMMARY OF ARGUMENT. 

Inasmuch as the argument is indicated briefly under the 
preceding heading, a summary is not repeated here. 

ARGUMENT. 

The Issue. 

On the motion in the court below for a receiver the issues 
presented by the complaint and answer as to ownership 
and indebtedness, did not arise for decision. The only 
issues presented there and wTiicli it was permissible for the 
court to decide were the issues as to the appellee’s right 
to maintain the action, as to the fraudulent disposition of 
property, and as to lack of ability to meet a judgment. 
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Appellee Was Not Entitled to Maintain the Action Because 
Her Letters of Administration Stand Revoked and She 
Has Forfeited All Rights to the Office. 

The motion alleged that appellee was a resident of the 
District of Columbia and the administratrix of the estate 
of Samuel M. Ilurwitz. (Tr. 54.) 

In the Amended Answer to the motion, appellant denied 
that the appellee was a resident of the District of Columbia 
and that her appointment was valid. The facts were more 
fully stated in the Amended Answer as follows: 

Plaintiff was not a resident of the District of Colum¬ 
bia on May 20,1941, when the letters of administration 
were granted. She has not filed in the office of the 
Register of Wills an irrevocable power of attorney 
designating the Register of Wills as the person upon 
whom process may be served. She can not be reached 
by any notice and process issued to and served upon 
her in the District of Columbia. The office of the Reg¬ 
ister of Wills does not have a record of any address 
of the plaintiff in the District of Columbia except 4102 
14th Street. She is not a resident at that place. Com¬ 
munications from the office of the Register of Wills 
addressed to the plaintiff at that place have been re¬ 
turned undelivered. She has placed in the records of 
this court a residence at 1072 National Press Building. 
She has no residence at such place, or elsewhere in the 
District of Columbia. (Tr. 124.) 

The deposition of the appellee also showed that she was 
not a resident. Specifically, that she did not live at the 
place given as her residence on the pleadings filed by her, 
L c. y 1072 National Press Building (which is a lawyer’s 
office, not a residence or domicile); that she had moved 
from her former permanent residence, i. c., 4102 14th 
Street; that she and her son were staying at the home of 
her mother in Norristown, Pennsylvania; and that, at the 
place which she described as her residence in the District 
of Columbia (which -was apartment 308, at 3800 New Hamp¬ 
shire Avenue, occupied by a family by the name of Dick- 
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man), she was merely an intermittent visitor or guest. (Tr. 
59-63.) 

Appellant, therefore, contended that appellee was not 
entitled to maintain this action, under Section 88, Title 29, 
of the 1929 Code, which reads as follows: 

Fiduciary residing outside District of Columbia; 
power of attorney to register of wills; failure to give 
power, effect of. —In the case of the grant of . . . 
i original . . . letters ... of administration . . . the 
person designated shall, if a nonresident of the District 
of Columbia, file in the office of the register of wills 
i before the issuance of such letters, an irrevocable power 
of attorney designating the register of wills and his 
i successors in office as the person upon whom all notices 
i and process issued by any competent court in the Dis- 
I trict of Columbia may be served, with like effect as per¬ 
sonal service, in relation to any suit, matter, cause, or 
! thing affecting or pertaining to the estate in which 
the letters are issued. It shall be the duty of said 
register of wills to forthwith forward by registered 
mail to the address of such fiduciary, which shall be 
i stated in said power of attorney, any notice or process 
served upon said register as aforesaid. 

In the event that any fiduciary shall fail to file such 
power of attorney within ten days after the passing of 
j the order of appointment, such order shall thereupon 
stand revoked, and bo shall forfeit all rights to the 
office. 

The Motion Fails to State Facts. The Grounds for a Re¬ 
ceiver Are Conclusions, Are Insufficient, and Are Not 
Well Pleaded. 

The motion contains conclusions, not facts. The Rules of 
Civil Procedure do not abrogate the rule that pleadings 
shall allege facts, and they do not permit judicial action 
upon conclusions. The conclusions alleged in the Motion 
are— 


10. That defendant is disposing of the said assets 
of the estate and is not a person of sufficient financial 
responsibility to be able to satisy ANY judgment which 
the court may grant plaintiff in this case. (Tr. 56.) 
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Specific facts showing that the defendant is disposing 
of assets and showing why he is not of sufficient respon¬ 
sibility, are required by law. 

The allegation is ambiguous, repugnant, and assumes 
that the issue of ownership has been settled in favor of 
the appellee. 

The Appellant Was Denied a Full, Fair and Lawful Hear¬ 
ing. No Evidence Was Introduced to Prove Any of the 
Allegations of the Motion. The Evidence Introduced 
by the Appellant Showed the Total Absence of Any 
Ground for the Appointment of Receivers, and it Was 
Not Controverted. 

The appointment of receivers in this case was a taking 
of the appellant’s property without due process of law. 
As said in Ochoa v. Hernandez, 230 V. S. 139 (1913): 

Whatever else may be uncertain about the definition 
of the term “due process of law,” all authorities agree 
that it inhibits the taking of one mail’s property and 
giving it to another, contrary to settled usages and 
modes of procedure, and without notice or an oppor¬ 
tunity for a hearing, (p. 161.) 

The enumeration of important requisites of due process 
of law made in Morgan v. United States , 298 U. S. 468; 304 
1'. S. 1; although made with reference to the action of a 
quasi-judicial tribunal, have, as the court itself indicated, 
stronger and more complete application to a court having 
full judicial attributes. There the Court said: 

There must be a full hearing. There must be evi¬ 
dence adequate to support pertinent and necessary 
findings of fact. Nothing can be treated as evidence 
which is not introduced as such. . . . Facts and cir¬ 

cumstances which ought to be considered must not be 
excluded. Facts and circumstances must not be con¬ 
sidered which should not legally influence the conclu¬ 
sion. Findings based on evidence must embrace the 
basic facts which are needed to sustain the order . . . 

A proceeding of this sort requiring the taking and 
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weighing of evidence, determinations of fact based 
upon the consideration of tlie evidence, and the mak¬ 
ing of an order supported by such findings, has a qual¬ 
ity resembling that of a judicial proceeding. Hence it 
i is frequently described as a proceeding of a quasi judi¬ 
cial character. The requirement of a “full hearing” 
has obvious reference to the tradition of judicial pro¬ 
ceedings in which evidence is received and weighed by 
the trier of the facts. The “hearing” is designed to 
afford the safeguard that the one who decides shall be 
i bound in good conscience to consider the evidence, to 
be guided by that alone, and to reach his conclusion 
uninfluenced by extraneous considerations which in 
other fields might have play in determining purely ex- 
i ecutive action. The “hearing” is the hearing of evi¬ 
dence and argument. If the one who determines the 
i facts which underlie the order has not considered evi¬ 
dence or argument, it is manifest that the hearing has 
not been given, (pp. 480-481.) 

MTo evidence at all having been introduced by the appel¬ 
lee, the rule for the appointment of a receiver was not met 
in any tenable view of the case. That rule is comprehen¬ 
sively stated in 53 Corpus Juris, p. 32, as follows: 

While there are some established principles as to the 
appointment of receivers the courts have found it diffi- 
I cult or impossible to lay down positive and unvarying 
rules which will cover and apply to all cases which may 
! arise; and it said that the decision depends so much on 
' the peculiar features of the case in which it is rendered 
that it throws but little light upon any new case except 
in so far as it establishes general principles which 
should govern the court in the exercise of its discre¬ 
tion. The power to appoint a receiver is a delicate 
i one which is jealously safeguarded and reluctantly 
exercised by the courts. The power should be exer¬ 
cised sparingly, with caution and circumspection, and 
i only in an extreme case, under extraordinary circum¬ 
stances, or under such circumstances as demand or re¬ 
quire summary relief. Also a receiver should be ap- 
i pointed only in a clear case and never in a doubtful 
i case or where there is no necessity or occasion for the 
appointment. 
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In Gordon v. Washington, 295 U. S. 30, the Supreme 
Court indicated the rule as follows: 

Even when the bill of complaint states a cause of ac¬ 
tion in equity, the summary remedy by receivership, 
with the attendant burdensome expense, should be re¬ 
sorted to only on a plain showing of some threatened 
loss or injury to the property which the receivership 
would avoid, (p. 39) 

The appointment of receivers, in the circumstances, 
was an abuse of discretion which should have been 
promptly set aside on the applications of the petitioner, 
(p* 40) * 

In that case the appointment of a receiver was held to 
have been erroneous because: 

The bills contain no charge of improper conduct, 
neglect or mismanagement, or any allegation that the 
failure of the mortgagors to pay interest and taxes was 
due to want of diligence on the part of the Secretarv. 
(p. 34) 

. . . they failed to allege misconduct or neglect on 
which any equitable relief could be predicated. They 
did not show that there was any danger to the assets 
of the mortgage pools, or to their management, which 
would be avoided or removed by the appointment of 
receivers, (p. 39) 

In Shapiro v. Wilgvs, 287 U. S. 348, the Court said: 

We have given warning more than once, however, 
that the rernedv in such circumstances is not to be 
granted loosely, but is to be watched with jealous eyes. 
Michigan v. Michigan Trust Co.. 286 U. S. 334, 345: 
TIarkin v. Brundagc, 276 U. S. 36, supra. Never is such 
a remedev available when it is a mere weapon of coer¬ 
cion, a means for the frustration of the public policy of 
the state or the locality, (p. 356) 

In Woodhouse v. Burling, 64 App. D. C. 196, 76 F. (2d) 
446, this court affirmed a refusal to appoint a receiver where 
it was alleged that the defendant was indebted to plaintiff 
for damages in $1,425,500, was insolvent and was removing 
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from the jurisdiction money on which the plaintiff might 
levy. 

The plaintiff is an unsecured creditor . . . and his 
claim has never been reduced to judgment. It is estab¬ 
lished by the authorities that a receiver for the prop¬ 
erty of an alleged debtor will not be appointed by a 
court of equity at the instance of a creditor whose claim 
has not been reduced to judgment. . . . 

Moreover, the allegations contained in the bill of 
complaint do not disclose any fraudulent conduct on 
the part of the 'Washington Airport, Inc., the alleged 
debtor, nor any effort on its part to defeat the collec¬ 
tion of the plaintiff’s claims by ordinary legal pro¬ 
cedure, nor that its assets are being concealed or dissi¬ 
pated. (p. 448) 

In Wood v. Grayson, 16 App. D. C. 174, this court upheld 
the appointment of a receiver, where the facts showed a se¬ 
cret Conveyance of property; a trust deed to secure an in¬ 
debtedness that did not exist; a feigned suit; fraud; mis¬ 
management of property; diversion of rents; insolvency, 
(pp. 183-184) 

It is hardly necessary to say that the possession of 
property by one claiming title thereto ought not to be 
lightly taken away, and that the power to appoint a 
receiver is one not to be exercised except with great cir¬ 
cumspection. But where the power exists, no positive 
rule can be laid down as to whether the court will or 
will not interfere with possession pendente lite, through 
the appointment of a receiver. In all such cases the 
court must of necessity exercise a sound discretion and 
be governed by all the circumstances of the particular 
case. (p. 185) 

In American Manganese Steel Co. v. Alaska Mines Corp., 
250 Fed. 614 (C. C. A. 9; 1918), the rule was stated as fol¬ 
lows: 

I It may be conceded that the appellant presented to 
the court below a strong prima facie showing of fraud 
in the manner of the appellee’s acquisition of the prop¬ 
erty of the Dredging Company, and of notice to the ap- 
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pellee of the fraud; but that was not all that was nec¬ 
essary to show in order to entitle the appellant to the 
appointment of a receiver. It was required to go fur¬ 
ther, and show the necessity of the appointment for its 
protection while the suit was pending in the court be¬ 
low. To establish the necessity of the appointment of 
a receiver in an equitable suit such as this, it must be 
shown by clear proof that there is imminent danger 
that, unless a receiver is appointed, the property in¬ 
volved will deteriorate in value or be wasted, and that 
the plaintiff will thereby suffer irreparable loss. And 
there can be no irreparable loss if the defendant is sol¬ 
vent and able to satisfy the plaintiff’s demand, (p. 615) 

In Clark v. Bradley Co., 6 App. D. C. 437 (1895), this 
court upheld the appointment of a receiver where it ap¬ 
peared that an execution had been returned nulla bona; 
defendants owned no property in the District; that they 
had made fraudulent conveyances to put their property be- 
vond reach, and that thev were insolvent. 

As stated in the case of Blondheiw v. Moore, 11 Md. 
365, 374, the result of all the cases is that fraud and 
imminent danger must be proved. Fraud and immi¬ 
nent danger are shown here. It is alleged and by the 
plea and demurrer admitted, that the Clarks are insol¬ 
vent ; that they have sought by fraudulent conveyances 
to put their property beyond the reach of their credit¬ 
ors ; that they have no property subject to execution at 
law, and that, under the cloak of the company which 
they have organized to cover their fraud, they are 
wasting and making away with their assets, (p. 449) 

The facts in the present case entirely fail to meet this 
rule. 

No conveyance of property by the appellant is charged or 
proved; no fraud; no insolvency; no improper conduct: no 
mismanagement; no neglect: no lack of assets; no evasion 
of service; no concealment of person or property; no re¬ 
moval of property: no assignment, disposition or secretion 
of property: no unsatisfied judgment; no imminent danger; 
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no threatened loss or injury to the property; no attempt to 
defeat the plaintiff’s rights; no clear right on the part of 
the plaintiff; no effort to defeat the collection of the claim 
by ordinary legal procedure; no dissipation of assets; no 
deterioration in value; no irreparable loss. 

Appellee’s deposition shows that the allegations of the 
motion are false, and that no grounds for receivership really 
exist. Appellant’s affidavit shows his assets to be four or 
five times greater than the amount claimed. 

A comparison of the sworn motion for receiver and the 
sworn deposition, both sworn to by the appellee, will show 
that THE APPOINTMENT OF THE RECEIVERS IN 
THIS CASE WAS BASED SOLELY ON MATERIAL 
FACTS TO WHICH THE APPELLEE HAS SUB¬ 
SCRIBED UNDER OATH BUT WHICH SHE DOES 
NOT BELIEVE TO BE TRUE. 

Section 2, Title 9, and section 131, Title 6, of the Code of 
the District of Columbia, 1929, provide: 

Sec. 2. A person swearing, affirming, or declaring, or 
giving testimony in any form where an oath is author¬ 
ized by law, is lawfully sworn, and will be guilty of per¬ 
jury in a case where he would be guilty of said crime if 
sworn according to the forms of the common law. 

Sec. 131. Every person who, having taken an oath or 
affirmation before a competent tribunal, officer, or per¬ 
son, in any case in which the law authorized such oath 
or affirmation to be administered, that he will testify, 
declare, depose, or certify truly, or that any written 
testimony, declaration, deposition, or certificate by him 
subscribed is true, willfully and contrary to such oath 
or affirmation states or subscribes any material matter 
which he does not believe to be true, shall be guiltv of 
perjury; 
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A Receiver Will Not Be Appointed for Simple Contract 
Claims or for a Disputed Equity Like Those in the Pres¬ 
ent Case. 

The appellee’s claims are simple contract claims and a 
disputed equity. Neither the complaint nor the motion spe¬ 
cifies any facts to support any contract or any facts which 
are descriptive of any equity. Take the real estate transac¬ 
tion, on which the appellee claims the $3,500, the difference 
between the buying and selling price. The right to that can 
only arise upon a trust to which the real estate would be 
subject in the hands of the appellant. But neither the com¬ 
plaint nor the motion state any facts relative to a trust. 

A court of equity of the United States has no juris¬ 
diction at the instance of a simple contract creditor 
when claim has not been reduced to judgment, to ap¬ 
point a receiver for property upon which he asserts no 
specific lien. Maxwell v. McDaniels , 184 Fed. 311, 315 
(C. C. A. 4; 1910). 

Pusey <ft Jones v. Hanssen, 261 U. S. 491. 

Overion v. Memphis <& Little Rock R. R., 10 Fed. 866 
(1882) Circuit Ct. E. D. Ark. Motion for receiver denied. 
Affirmed 131 U. S. 441. 

Ride —as to the real estate transaction: 

“Where the relief sought is founded upon a disputed 
equity, a court of chancery will with great reluctance 
and hesitation take the possession from a defendant 
holding the clear legal title.” Schenck v. Peay, 1 
Woolw. 175. 

Ride as to receiver: 

Undoubtedly there are cases in which a court of 
equity may, through its receiver, take possession and 
control of the business of corporations and individuals. 
But it is a jurisdiction to be sparingly exercised. None 
of the prerogatives of a court of equity have been 
pushed to such extreme limits as this, and there is none 
so likely to lead to abuses. It is not the province of a 
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court of equity to take possession of the property, and 
conduct the business of corporations or individuals, ex¬ 
cept where the exercise of such extraordinary jurisdic¬ 
tion is indispensably necessary to save or protect some 
clear right of a suitor, which would otherwise be lost 
or greatly endangered, and which cannot be saved or 
protected by any other action or mode of proceeding, 
(pp. 867-868) 

Kinner v. Kirsncr, 11 X. Y. Supp. (2) 993 (Supreme 
Courts Appellate Division, Second Dept.; 1939): 

Order appointing receiver in an action by a wife to 
set aside a conveyance by her husband prior to his 
death, on the ground that it was made to defeat her 
property rights, vacated. 

“There is no proof that the real property, which is 
the subject of the action, is in danger of being injured 
or destroved.’’ 

w 

Receivership Was Used as a Substitute for Attachment 

Before Judgment. 

A receivership may not be used as a substitute for at¬ 
tachment, garnishment or execution. 

Here an attempt was made to use the receivership as an 
attachment before judgment, without meeting the require¬ 
ments of the Code. Section 121, Title 24, The Code of the 
District of Columbia, 1929. 

Those requirements are: An affidavit and the testimony 
of one or more witnesses, showing the grounds of the claim; 
absence from the District; evasion of service; concealment; 
withdrawal from the District; removal of property; assign¬ 
ment, conveyance, disposition or secretion of property; bond 
for twice the amount of the claim. 

The allegations of the complaint fall far short of these 
requirements. 

Respectfully submitted, 

i Russell Hardy, 

932 Woodward Building, 
Attorney for Appellant. 
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No. 8156 


MICHAEL HURWITZ, Appellant, 

V. 

DOROTHY HURWITZ, Administratrix of the Estate of 
SAMUEL M. HURWITZ, Appellee. 


Appeal from the District Court of the United States for the 

District of Columbia. 


PLEADINGS, AND OTHER PAPERS DESIGNATED BY 

APPELLANT. 


54 Filed Nov-3 1941 Charles E. Stewark, Clerk 
Motion for Appointment of Receiver 

The plaintiff moves that this Court appoint a receiver in 
the above entitled cause, and for reasons therefor states: 

1. Plaintiff is a resident of the District of Columbia and 
the duly appointed administratrix of the estate of Samuel 
M. Hurwitz, deceased, having been appointed by this Court 
in Administration Case No. 58482, and plaintiff brings this 
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action in her capacity as administratrix. The defendant is 
a resident of the District of Columbia. The Court has juris¬ 
diction of the subject matter by virtue of the 1029 D. C. 
Code, Title 18, Section 44. 

2. That said Samuel M. Hurwitz died in Miami, Florida, 
on the 30th day of April, 1941. 

3. That on May 20, 1941, the plaintiff, by order of Court, 
was appointed as administratrix of the estate of Samuel 
M. Hurwitz, deceased. 

4. That at the time, or after, the death of the decedent, 
the defendant was in possession of certain stock certificates 
of the AT&T Corp. belonging to the deceased; that defen¬ 
dant has. since the death of the decedent, sold the said cer¬ 
tificates for the sum total of Nine Thousand Two Hundred 
Fifty Seven Dollars and Seventy Eight Cents ($9,257.78). 

That plaintiff has demanded of the defendant the re- 
55 turn of the said stock certificates or the payment of 
the said sum realized therefrom, and defendant has 
refused to return said certificates or the said money to the 
said administratrix. 

5. That at the time, or after, the death of the decedent, 
the defendant was in possession of the said stock certifi¬ 
cates and received two dividend checks totaling One Hun¬ 
dred Twelve Dollars ($112.00): that plaintiff has demanded 
of the defendant the return of the said dividend checks or 
the payment of the said sum realized therefrom, and defen¬ 
dant has refused to return said dividend checks or the said 
money to the said administratrix. 

6. That at the time, or after, the death of the decedent, 
the defendant was in possession of Three Thousand Five 
Hundred Dollars ($3,500.00), the proceeds of the sale of 
property located at 4102 14th Street, Northwest, in the Dis¬ 
trict of Columbia, and owned by the decedent. That plain¬ 
tiff has demanded of the defendant the payment of the said 
sum realized therefrom, and defendant has refused to pay 
the said money to said administratrix. 

7. That at the time, or after, the death of the decedent, 
the defendant was in possession of certain travelers checks 
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of the value of One Hundred Forty Dollars ($140.00) owned 
by the decedent; that plaintiff has demanded of the defen¬ 
dant the return of the said travelers checks or the payment 
of the said sum realized therefrom, and defendant has re¬ 
fused to return said travelers checks, or the said money to 
the said administratrix. 

8. That at the time, or after, the death of the decedent, 
defendant was indebted to the deceased in the amount of 
Two Thousand Dollars ($2,000.00) as the result of the sale 
by the decedent to the defendant of a certain mortgage note 
on the LaSalle Apartments: that plaintiff has demanded of 

the defendant the return of the said mortgage note 
56 or the payment of the said sum of money, and de¬ 
fendant has refused to return said mortgage note or 
to pay the said money to the said administratrix. 

9. That plaintiff, as administratrix of the said estate, is 
required by law to collect and account for the assets of the 
said deceased; that at the death of the said deceased, defen¬ 
dant was in possession or control of numerous other val¬ 
uable assets, all of which were the property of the said dece¬ 
dent; that plaintiff has demanded the delivery of all of the 
assets of the decedent in the possession or control of the 
defendant, and that defendant refuses to deliver the said 
assets. 

10. That defendant is disposing of the said assets of the 
estate and is not a person of sufficient financial responsibility 
to be able to satisfy any judgment which the Court may 
grant plaintiff in this cause. 

Wherefore, plaintiff asks: 

1. That a receiver be appointed and that the various as¬ 
sets in stocks and property, both personal and real in con¬ 
troversy herein, be placed in his custody pending the dis¬ 
position of this cause. 

2. That the receiver be given authority to manage the 
said assets and to use all reasonable effort to conserve them. 

3. That in the alternative, defendant be required to de¬ 
posit into the registry of this Court a sum sufficient to as- 
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sure the satisfaction of any judgment which might be ren¬ 
dered against him in this cause. 

4. And for such other and further relief as the Court may 
deem just and proper. 

DOROTHY HURWITZ 

57 District of Columbia, ss: 

Personally appeared Dorothy Hurwitz, who being first 
duly sworn according to law deposes and says that she is 
the plaintiff in the above entitled cause and that she has 
read the foregoing Motion by her subscribed, and knows the 
contents thereof: that the matters and things therein stated 
of her own personal knowledge are true, and those stated 
upon information and belief, she believes to be true. 

DOROTHY HURWITZ 

Subscribed and sworn to before me this 31 day of Octo¬ 
ber, 1941. 

, MARY C. BEVANS, 

Notary Public, T). C. 

WILLIAM R. LICHTENBERG, 

Attorney for Plaintiff, 

1346 F Street, N. W., 

Washington, D. C. 

Copy of the foregoing Motion mailed to Russell Hardy, 
Esqt, Attorney for Defendant, Woodward Building, Wash¬ 
ington, D. C., this 1st day of November, 1941, postage pre¬ 
paid. 

WILLIAM R. LICHTENBERG, 

i Attorney for Plaintiff. 

• *•••*•*# 
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124 Filed Nov 17 1941 Charles E. Stewart, Clerk 

Amended Answer to Document Entitled “Motion for 
Appointment of Receiver”. 

1. It is denied that the plaintiff is a resident of the Dis¬ 
trict of Columbia and that her appointment as administra¬ 
trix is valid, as alleged in paragraph 1 of the so-called mo¬ 
tion. Plaintiff was not a resident of the District of Colum¬ 
bia on May 20,1941, when the letters of administration were 
granted. She has not filed in the office of the Register of 
Wills an irrevocable power of attorney designating the 
Register of Wills as the person upon whom process may be 
served. She can not be reached by any notice and process 
issued to and served upon her in the District of Columbia. 
The office of the Register of Wills does not have a record 
of any address of the plaintiff in the District of Columbia 
except 4102 14th street. She is not a resident at that place. 
Communications from the office of the Register of Wills ad¬ 
dressed to the plaintiff at that place have been returned 
undelivered. She has placed in the records of this court a 
residence at 1072 National Press Building. She has no resi¬ 
dence at such place, or elsewhere in the District of Co¬ 
lumbia. 

125 2. The allegation in paragraph 2 is admitted. 

3. It is denied that the order referred to in para¬ 
graph 3 is valid. 

4. The allegations of paragraphs 4, 5, 6, 7 and 8, except 
the demand of the plaintiff and the refusal of the defendant, 
are denied. 

5. The allegations of paragraphs 9 and 10 are denied. 

6. Defendant refers to his Answer to the complaint here¬ 
in and to his Return to Rule to Show Cause in In re Estate 
of Samuel M. Hurwitz, administration No. 58482, and asks 
that the court consider the same as if incorporated in this 
Answer. 

7. The plaintiff is not entitled to maintain this action be¬ 
cause her letters of administration stand revoked and she 



has forfeited all rights to the office, as provided by Title 29, 
section 88, District of Columbia Code; and defendant there¬ 
fore moves that the so-called motion be denied. 

8. The so-called motion fails to state anv grounds for the 
appointment of a receiver. 

9.i With the so-called motion there was not filed and 
served a separate paper stating the specific points of law 
and authorities to support the motion; and defendant there¬ 
fore moves that the so-called motion be denied. 

IQ. Paragraph 9 of the so-called motion is not sufficiently 
definite or particular to enable the defendant to properly 
prepare for the trial of the so-called motion, in that it does 
not specify the numerous valuable assets referred to there¬ 
in ; and defendant therefore moves that the plaintiff 
12(5 j be ordered to furnish a more definite statement 
thereof. 

MICHAEL HURWITZ. 

District of Columbia, ss: 

Personally appeared before me Michael Hurwitz, who, be¬ 
ing sworn, deposes that he is the defendant in this case, has 
read the foregoing motion, knows the contents thereof, the 
matters and things therein stated of his own knowledge are 
true, and those stated upon information and belief he be¬ 
lieves to be true. 

MICHAEL HURWITZ. 

Subscribed and sworn to before me this 17th day of No¬ 
vember 1941. 

LETA RUSH 

N. P. D. C. 

Copy of the above amended Answer served personally 
upon William R. Lichtenberg, attorney for plaintiff, No¬ 
vember 17, 1941. 

RUSSELL HARDY 

i Attorney for defendant. 
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131 Filed Nov 19 1941 Charles E. Stewart, Clerk. 

Order Appointing Receivers 

Upon consideration of the Motion for Appointment of 
Receiver, the affidavits and depositions filed, and upon a 
full hearing in open Court, it is, by the Court, this 19th day 
of November, 1941, 

Ordered, 

1. That the motion be and it is hereby granted: 

2. That Robert M. Gray and Samuel Parker, are ap¬ 
pointed receivers to take possession of the assets claimed by 
the plaintiff in the above entitled cause and as enumerated 
in the said motion, and to hold same until the further order 
of the Court; 

3. That the receivers shall post a bond of $16,000.00, con¬ 
ditioned for the faithful performance of the trust in them 
reposed; 

4. That plaintiff shall post a bond of $1,000.00 to indem¬ 
nify the defendant for any and all loss and damage because 
of the deprivation of the possession and use of any prop¬ 
erty and money delivered to the receivers under this order, 
and to compensate the defendant at the rate of six per cent 
per annum on the amount of any property and money so 
delivered for the period during which it shall be withheld 
from the possession and use of the defendant, in the event 
the question of the validity of this order and the appoint¬ 
ment of receivers shall be decided in his favor; 

5. That after the posting of the aforesaid bonds, the de¬ 
fendant shall deliver to Robert M. Gray and Samuel Bar¬ 
ker, as receivers: 

(a) the proceeds of the sale of the shares of A. T. & T. 
stock in the amount of $9,257.78; 

(b) dividends received on said stock, prior to its sale, in 
the approximate amount of $112.00; 

(c) in the proceeds from the sale of 4102-14th St., N. W., 
in the amount of $3500.00; 

(d) travelers checks in the amount of $140.00; 
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(e) mortgaged note or bond of LaSalle Apartment Cor¬ 
poration of the face value of $2000.00; 

(f) all other articles of personal property and moneys 
obtained or taken from Samuel Hurwitz, deceased, whether 
bv gift or otherwise. 

i By the Court: ^ , 

! OiBONOGHUE- 

1 Justice 

Approved as to form: 

RUSSELL HARDY 
W. R. LICHTENBERG 
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IN THE 


United States Court of Appeals 

for the District of Columbia 
January Term, 1942. 


No. 8156 


MICHAEL HURWITZ, Appellant , 

v. 

DOROTHY HURWITZ, ADMINISTRATRIX OF THE 
ESTATE OF SAMUEL M. HURWITZ, Appellee . 


BRIEF FOR APPELLEE. 


COUNTER-STATEMENT OF THE CASE. 

Appellee takes issue with the statement of the case as con¬ 
tained in appellant’s brief and states the facts to be sub¬ 
stantially as follows: 

That on May 15, 1941, appellee was appointed, and on 
May 20, 1941, letters of administration w’ere issued to her 
as administratrix of the estate of Samuel M. Hurwitz, de¬ 
ceased, by the District Court of the United States for the 
District of Columbia, Administration Number 58,482. 
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Appellant had certain property and moneys belonging to 
the decedent and after demand upon and refusal by him for 
delivery thereof to the appellee as administratrix of the 
said estate, suit was filed against him for the delivery of 
said assets. 

Subsequent to the filing of an answer by the appellant, 
defendant below, his deposition was taken which disclosed 
that he was using decedent’s funds in his own business (Ap¬ 
pellee’s Appendix 4), which was contrary to an agree¬ 
ment had whereby he was to hold these assets in status quo 
until the disposition of the pending litigation (Appellee’s 
Appendix 1, 2). 

Whereupon, appellee filed a motion for appointment of 
receivers (Appellant’s Appendix 1, 3) alleging that appel¬ 
lant was holding assets belonging to the estate and was 
disposing of the said assets and was without sufficient finan¬ 
cial responsibility to be able to satisfy a judgment which the 
Court may grant in the pending case. 

Contrary to appellant’s statement of the case (Appel¬ 
lant’s Brief 5) affidavits and depositions for both parties 
were presented to and considered by the Court (Appellee’s 
Appendix 1, 4) (Appellant’s Appendix 7). 

To secure the appellant against any loss which he might 
sustain as a result of the deprivation of the use of the funds 
in controversy, should appellant be successful in the litiga¬ 
tion^ the order required the appellee to post a bond of in¬ 
demnity. Thus, at the present time, the funds in contro¬ 
versy are in the possession of the receivers appointed by 
the Court and the appellant is indemnified against any loss 
which he might suffer if successful in this litigation. 
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SUMMARY OF ARGUMENT. 

1. Appellee contends that she is the administratrix of the 
estate of Samuel M. Hurwitz, deceased, and a proper plain¬ 
tiff in the court below. 

2. Appellee further contends that numerous valuable as¬ 
sets belonging to the estate were wrongfully appropriated 
by the appellant and that he was disposing of them. 

3. Placing of the assets in controversy in possession of re¬ 
ceivers is the proper remedy herein and the appointment of 
receivers in this case was proper. 

ARGUMENT. 

1. Appellee is the Administratrix of the Estate of Samuel 

M. Hurwitz, Deceased, and is the Proper Party Plaintiff. 

Appellee was appointed on May 15, 1941, under an order 
of the District Court of the United States for the District 
of Columbia, holding a Probate Court, Administration 
Number 58,482; and letters of administration were issued 
by said Court to her on May 20, 1941. 

At the time of her appointment, appellee resided at 4102 
14th Street, N. W., in the District of Columbia, (Appellee’s 
Appendix 2) and she resided there until the second week 
in June 1941, when she removed to 3800 New Hampshire 
Avenue, N. W., in the District of Columbia (Appellee’s Ap¬ 
pendix 2) where she continues to make her residence. 
Accordingly, the section of the District of Columbia Code 
cited by appellant (Appellant’s Brief 10) which deals with 
fiduciaries residing outside the District of Columbia, has no 
application here. 

An action to recover assets of a decedent shall be brought 
by the administratrix. D. C. Code, 1909, Sec. 327. 
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2. Appellee Contends that Numerous Valuable Assets Be¬ 

longing to Estate Were Wrongfully Appropriated by 
Appellant and that He was Disposing of Them. 

In June of 1941, the appellant, agreed, during negotia¬ 
tions (Shimon’s affidavit, Appellee’s Appendix 1, 2), that 
“until the civil aspects of the matter had been determined 
by the court, (he) Michael Hurwitz * * * agreed that the 
property and money would be set aside, be held and not 
used until its ownership was determined by the Court.” By 
this: agreement, the appellant admitted the interest in the 
property by the appellee and the possibility of a finding in 
her favor. 

On October 14,1941, a deposition was taken of the appel¬ 
lant wherein he disclosed that he was disposing of the assets 
Involved in this litigation (Appellee’s Appendix 4). 
Whereupon, the appellee filed a motion for the appointment 
of a receiver (Appellant’s Appendix 1-4) and presented 
to the court below the fact that the assets of the estate were 
being disposed of by the appellant, contrary to his assur¬ 
ances (Appellee’s Appendix 1, 4). 

3. Placing of Assets in Controversy in Possession of Receiv¬ 

ers is the Proper Remedy Herein and Appointment of 
Receivers in This Case was Proper. 

The appointment of a receiver is one of the prerogatives 
of a court of equity exercised in aid of its jurisdiction in 
order to enable it to accomplish, as far as practicable, com¬ 
plete justice between the parties before it. 

Generally, the application for a receiver is addressed to 
the sound legal discretion of the court to be exercised as an 
aid to the attainment of the ends of justice. 

The appointment of a receiver pendente lite is a purely 
conservative measure and all possible presumptions in fa¬ 
vor of the propriety of such appointment will be indulged. 

Provident Relief Ass’n. v. Vernon, 57 App. D. C. 235; 

19 Fed. (2d) 709. 
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The decisions have laid down the general principles which 
govern the exercise of a court’s discretion upon such mo¬ 
tions. These principles which the plaintiff must show, are 
(1) either that he has a clear right to the property itself, 
that he has some lien upon it, or that the property consti¬ 
tutes a special fund to which he has a right to resort for the 
satisfaction of his claim; (2) that the property itself or the 
income arising from it is in danger of loss from neglect, 
waste, misconduct, or insolvency, in which case a receiver 
will be appointed. 

Milwaukee etc. Railway Co. v. Soutter , 154 U. S. 540. 

Sage v. Memphis, 125 U. S. 361. 

Wood v. Grayson, 16 App. D. C. 174. 

Railey v. Railey, 30 Fed. Supp. 121. 

Moore Fed. Procedure, Vol. Ill, Sec. 66.02. 

It thus appears that appellee has fulfilled both require¬ 
ments for the appointment of the receivers in that appellee 
has established a clear interest in the property involved and 
has produced evidence that the appellant is disposing of the 
assets in controversy. 


CONCLUSION. 

Accordingly, appellee submits that the administratrix 
herein has a valid interest in the assets in controversy and 
that in order to prevent the disposition of those assets by 
the defendant, a receiver was properly appointed and was 
not an abuse of discretion on the part of the lower court. 

Further, that the appointment of receivers was a con¬ 
servative measure and ample protection was given to ap¬ 
pellant by the lower court. 

Respectfully submitted, 

William R. Lichtenberg, 
Samuel Barker, 

Attorneys for Appellee, 
1074 National Press Bldg., 
Washington, D. C. 
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January Term, 1942. 


No. 8156 


MICHAEL HUE WITZ, Appellant, 

v. 

DOROTHY HURWITZ, ADMINISTRATRIX OF THE 
ESTATE OF SAMUEL M. HURWITZ, Appellee. 


APPENDIX TO BRIEF FOR APPELLEE. 


AFFIDAVIT OF JOSEPH SHIMON. 

District of Columbia ss : 

Joseph Shimon, being first duly sworn according to law 
on oath deposes and says that he has personal knowledge 
of the facts herein contained; that he is a member of the 
Metropolitan Police Department of the District of Columbia 
and assigned to the Office of the United States Attorney in 
and for the District of Columbia, and was so assigned at 
the time concerning which he makes this statement. 

That in the early part of June, 1941, Dorothy Hurwitz had 
presented a complaint to him as investigator for the United 
States Attorney against Michael Hurwitz for the alleged 
conversion of certain American Telephone & Telegraph 
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Stock, certain moneys, and other articles of personal prop¬ 
erty alleged to have been taken without right from the said 
Dorothy Hurwitz’ deceased husband; that demand had been 
made upon him for the return of said property to her as 
administratrix of the estate of the said deceased husband 
and that he had refused to so return the property. That 
the said Michael Hurwitz claimed that the property had 
been given to him; that pursuant to the complaint, a con¬ 
ference was held at the office of the United States attorney, 
at which time there were present Mrs. Hurwitz, one Harry 
Sabloskv, brother of Mrs. Hurwitz, William R. Lichtenburg, 
her attorney, Michael Hurwitz, and Russell Hardy, his at¬ 
torney; that pending the investigation and until the civil 
aspect of the matter had been determined by the Court, 
Michael Hurwitz and his attorney agreed that the property 
and money would be set aside and held and not used until 
its ownership was determined by this Court. 

JOSEPH SHIMON 

Subscribed and sworn to before me this 17th day of No¬ 
vember, 1941. 

CHAS. E. STEWART, Clerk 

By: Deputy 

I DEPOSITION OF DOROTHY HURWITZ. 

2 Bv Russell Hardv: 

* * 

Q. Where do you live? 

Bv Dorothv Hurwitz: 

* 

A. 3800 New Hampshire Avenue, Apt. 308, Washington, 
D. C. 

#•••#• 

Q. When did you give up your apartment at 4102 14th 
Street, N. W.f A. # * * the second week of June. 

• ••••• 


3 


45 Q. Do you know whether he is disposing of the 
property that you claim? A. Only through state¬ 
ments of his own. 

47 Q. Now, you stated that the source of your infor¬ 
mation was a charge that the ‘defendant is disposing 

of said assets, is not a person of sufficient financial respon¬ 
sibility to satisfy any judgment,’ is based on information 
received from Michael Hurwitz, and your husband, and no 
other source. A. That is correct. 

The charge is true and Michael Hurwitz himself, told me 
that if I would loan him money he said belonged to me * * * 
he w'ould pay interest on the loan. # * * 

• •*••• 

48 Q. What money did he have belonging to you? 
A. Everything that my husband told him to hold for 

him. 

Q. Do you mean these items that you claim in this law¬ 
suit? A. That is true. 

• ••*•• 

49 Q. Can you state what is the connection between 
paying you interest on $15,000 and the charge that 

Michael Hurwitz was disposing of the assets? A. The con¬ 
nection was that he could use that money, regardless, and 
then after saying that he was keeping the money and going 
to claim it as a gift from my husband. I do not think him 
a responsible person to hold anything not belonging to him. 

61 Q. Do you know whether or not Michael Hurwitz 
has sufficient assets to pay his obligations? A. I do 
not think he has. * • * Only through various things I 
happen to know, I happen to know that his living expenses 
are very high * * * I w’ould say, because Michael Hur¬ 
witz made the statement many times that his living expenses 
were much higher than what they should be, according to 
his income. 
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DEPOSITION OF MICHAEL HURWITZ. 

14 By William R. Lichtenberg: 

Qj Where is the money realized from the sale of the stock? 
By Michael Hurwitz: 

A* I used it in my business and for other purposes in the 
bank. 

Qj As I understand it, you stated that you used it in your 
business and for other purposes? A. That is right. 

Qj Did you also use the proceeds from the sale of the 
property at 4102 Fourteenth Street, Northwest, in your bus¬ 
iness? A. The same way; that is right. 

Q. Do you have $140 in American Express travel checks 
in your business, which are subject to the signature of Sam¬ 
uel M. Hurwitz? 

Mr. Hardy: I say that is shown. That is admitted in 
the answer. It is stated explicitly and averred. 

• ••#•• 

41 Q. How much did you receive for the property? 
A. I think I received thirteen five. 

Q. $13,500.? A. Something like that. 

Q. How much cash did you receive? A. Offhand, I don’t 
exactly know. 

Q. $5,000.? A. No. 

Q. $3,000.? A. Around $3,000. 

Q. What did you do with that money? A. I put it in my 
business. 



